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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

                                   N.I. Case No. 69/2015 

u/s 138 of N.I. Act 

  Dilip Das......Complainant 

-Vs- 

Mahendra Ramchiary.....Accused 

                                PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the complainant : Mr. G. Nath, Advocate. 

For the accused       : Mr. T. Talukdar, Advocate. 

Dates of evidence  : 02-04-15, 21-04-15, 24-06-15, 23-06-16, 20-06-16   

    & 22-12-17 

Date of argument   : 20-04-2018 &  03-05-2018. 

Date of judgment   : 09-05-2018.   

                    

     J U D G M E N T 

 

1.  The complainant Dilip Das filed the complaint on 08-11-2014 before the 

court of C.J.M., Nalbari. The complaint was returned on 25-11-2014 to the 

complainant due to lack of jurisdiction. On 26-11-2014 the complaint was filed 

before the court of J.M.F.C., Tihu and again vide order dated 29-07-2015 the 

case was transferred to the court of C.J.M., Nalbari which was thereafter 

transferred to this court on 21-08-2015 for disposal. The complainant stated that 
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he is a businessman and the accused Mahendra Ramchiary is a government 

registered contractor and they maintained good relationship. The accused took 

amount of Rs 8,50,000/- to do contract works and issued a cheque bearing no. 

834591 dated 11-09-2014 for Rs.8,50,000/- drawn on SBI, Tihu Branch. The 

complainant deposited the said cheque in his account no. 11004669737 of SBI, 

Nalbari Branch on 11-09-2014. The cheque was returned to the complainant on 

17-09-2014 on account of insufficient fund and difference in the signature of the 

drawer. Complainant issued pleader's notice vide registered post with A/D on 29-

09-2014. The accused received the said notice on 04-10-2014 but inspite of that 

he failed to meet the payment of the cheque amount.     

2.  Cognizance was taken U/S 138 NI act against the accused Mahendra 

Ramchiary. Particulars of offence U/S 138 NI act was read over and explained to 

the accused person to which he pleaded not guilty and claimed to be tried. 

3. POINTS FOR DETERMINATION: 

i) Whether the accused received the demand notice issued by the complainant 

regarding the dishonor of the cheque? 

ii) Whether the complaint is barred by limitation? 

Iii) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused? 

iv) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

 The complainant examined himself as PW1 and adduced evidence of bank 

official as PW2. The 313 Cr.P.C. statement of the accused was recorded wherein 

he took the plea of innocence and false implication. The defence examined four 

nos of witnesses. The accused examined himself as DW1 and adduced evidence 

of bank official as DW 2 & DW 4 and police official as DW 3. I have heard the 

arguments advanced by learned counsels of both sides and also perused the 
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evidence available on record and considered the ratio of the rulings as relied 

upon by the parties, my findings with reasons are as follows:   

The ld counsel of the complainant relied upon the following ruling: 

i) C.C. Alavi Haji Vs. Palapetty Muhammed and Another reported in (2007) 6 

SCC 555. 

while the defence cited the following rulings : 

i) M.D. Thomas Vs. P.S. Jaleel and another reported in (2009)14SCC 398. 

ii) HDFC Bank Ltd. Vs. Amit Kr. Singh reported in (2009) 160 DLT 478. 

iii) V. Rajakumari Vs. P. Subbarama Naidu and Another reported in AIR 2005 

SC 109. 

iv) Dashrath Rupsingh Rathod Vs. State of Maharashtra reported in AIR 2014 

SC 3519. 

v) Ajeet Seeds Ltd. Vs. K. Gopala Krishnaiah reported in AIR 2014 SC 3057. 

Point No (i) Whether the accused received the demand notice issued by 

the complainant regarding the dishonor of the cheque? 

5. The complainant as PW 1 stated in his evidence that pleader's notice 

(Exhibit 3) was issued vide registered post with A/D on 29-09-2014 (Exhibit 4)  

and the said notice was received on 04-10-2014 but inspite of that he failed to 

meet the payment of the cheque amount. The A/D card has been exhibited as 

Exhibit 5. 

6. The accused in his examination in chief as DW 1 denied to have received 

the Exhibit 3 notice and stated that he is not aware of any such notice before his 

appearance in court. He also denied the contents of the Exhibit 3 notice. DW 1 

denied that that his wife Monika Ramchiary received and put signature in Exhibit 

5 acknowledgment. 
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7. DW 1 however during cross examination admitted the address mentioned 

in the Exhibit 5 acknowledgement card. He also admitted that the name of his 

wife is Monika Ramchiary. He also admitted that he had knowledge that his wife 

had received the notice. 

8. It appears that admittedly the accused was aware regarding the receipt of 

the notice by his wife. Personal receipt of the notice by the accused himself is not 

mandatory. The notice was sent by Regd. post with A/D presumption u/s 27 of 

General Clauses Act stands in favour of the complainant. There is no dispute as 

to the address of the accused mentioned in the AD card. No rebuttal evidence 

has been adduced by the accused .The plea of non receipt of notice is not 

proved . This point is decided in favour of the complainant. 

Point no (ii)Whether the complaint is barred by limitation ? 

9. The complainant as PW 1 stated in his examination in chief that the 

accused issued the Exhibit 1 cheque bearing no. 834591 dated 11-09-2014 for 

Rs.8,50,000/-. He deposited the said cheque in his account no. 11004669737 of 

SBI, Nalbari Branch on 11-09-2014. The cheque was returned on 17-09-2014 on 

account of insufficient fund and difference in the signature of the drawer. He 

issued pleader's notice vide registered post with A/D on 29-09-2014 and the said 

notice was received on 04-10-2014. 

10. It appears that the complaint was filed on 08-11-2014 before the court of 

ld C.J.M., Nalbari which is within the period of limitation as per section 142 (b) NI 

Act. This point is decided in favour of the complainant. 

Point no (iii) Whether the cheque was dishonoured for insufficient 

funds in the account of the accused? 

11. The complainant as PW 1 stated in his examination in chief that the 

cheque was returned by the bank on 17-09-2014 on account of insufficient fund 

and difference in the signature of the drawer. 

12. PW2 Surajit Bezbaruah who was the trainee officer at SBI, Nalbari Branch 

deposed that Exhibit 1 cheque 834591 of Rs.8,50,000/- was drawn on SBI, Tihu 

Branch and was presented in SBI Nalbari Branch on 11-09-2014. On such 
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presentation he examined the account of Mahendra Ramchiary bearing account 

no. 31456428222 and found insufficient fund in the account. The account was 

inoperative and the signature of the account holder differed. The cheque was 

non-CTS cheque. On 17-09-2014 the Manager of SBI, Nalbari Branch issued a 

return memo Exhibit 2. He deposed that the statement of account of the accused 

Exhibit 7 which was brought by PW 2 showed that on 11-09-2014 the balance 

amount in the said account was Rs.1674.64/-. 

13. The evidence goes to show that cheque was dishonoured for insufficient 

funds in the account of the accused .This point is decided in favour of the 

complainant 

Point No (iv): Whether the accused issued the cheque for the discharge 

of any legally enforceable debt or liability? 

14. PW 1 stated in his examination in chief that a contract work was 

sanctioned in the name of the accused from the Office of Superintendent 

Engineer, PWD (Road), Nalbari bearing sanction no. 113-5/05A1448 dated 02-03-

2010 for work FDR (Cri) to U.M. Tihu Dumni Rural Protection work at 2 km for 

year 2009-10. Due to financial hardship the accused took him as a partner to 

complete the said work. He invested Rs.8,50,000/- and a deed of agreement 

(Exhibit 6) was entered between him and the accused on 22-03-2010. 

15. The accused as DW 1 deposed in his examination-in-chief deposed that 

he was not aware of Exhibit 6 (Deed of Agreement), which was executed on 22-

03-2010 without his knowledge and forged signature without any authentication 

by registration or by notary. He stated that Exhibit 6 is a false and fabricated 

document which is barred by limitation.DW1 deposed that he has not issued any 

cheque bearing no. 834591 dated 11-09-2014 of SBI, Tihu Branch in favour of 

complainant Dilip Das for any monetary transaction with him. The complainant 

mis-used one leaf of cheque bearing no. 834591 dated 11-09-2014 which was 

lost on 27-08-2013 at Barama Bazar. Police report was submitted to SBI, Tihu 

Branch on 27-08-2013.He has no business relationship with the complainant and 

no amount was paid to him for any business transaction. The matter of loss of 

cheque book of account no. 31456428222 of SBI Tihu Branch and ATM card was 
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informed to O/C Barama P.S. for which G.D. Entry no. 550 dated 27-08-2015 was 

made by the O/C Barama P.S. 

16. DW 1 filed an 'ejahar' before Barama P.S. on 24-12-2014 against Dilip Das 

which was registered as Barama P.S. case no. 94/2014 u/s 468 / 420 IPC which is 

under investigation. The certified copy of the FIR has been exhibited as Exhibit 

'Kha' and his signature as Exhibit 'Kha (1)'. 

17. During cross-examination DW 1 admitted that he has good relationship 

with the complainant. In the year 2009-2010 he got PWD contract works of 

Rs.14 lakhs. He denied to have borrowed Rs. 8,50,000/- from the complainant. 

18. DW 2 Rabindra Malakar Branch Manager, SBI Tihu Branch deposed that is 

not aware as to whether Mahendra Ramchiary submitted any police report in 

connection with missing of his passbook. During cross-examination he deposed 

that in his branch no police inquiry report issued by Barama P.S. was submitted 

on 27-08-2013 by the accused. On that day the accused did not filed any petition 

in connection with missing of his passbook and also did not give him any 

instruction to stop payment. 

19. DW 3 Bishnu Basumatary, S.I. Barama P.S. brought along with him the 

extract copy of Barama P.S. G.D. entry no. 550  dated 27-08-2013 which was 

exhibited as Exhibit ‘Cha’ and the signature of O/C Barama PS has been exhibited 

as exhibit Cha (1).The petition filed by the accused before O/C Barama PS  

informing that passbook, ATM and cheque book of account no. 3145628222 was 

missing at Barama Bazar has been exhibited as exhibit ‘Chha’. DW 3 deposed that 

accused Mahendra Ramchiary filed ‘ejahar’ on 24-12-2014 against the 

complainant Dilip Das which was registered as Barama P.S. case no. 94/2014 u/s 

468/420 IPC. He was endorsed to investigate the case. During cross-examination 

he deposed that since September 2014 he is working in Barama P.S. At that time 

Bhubaneswar Deka was the O/C. He admitted that in Exhibit ‘Chha’ the time of 

missing of the bank passbook, ATM card and cheque book is not mentioned. As 

per Exhibit ‘Chha’ G.D. entry was made at 8:35 pm. 

20. The Honble Supreme Court of India in Bharat Barrel & Drum Mfg.Co. vs 

Amin Chand Payrelal reported in (1999) 3 SCC 35 held that once execution of the 
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promissory note is admitted, the presumption under section 118(a)  would arise 

that it is supported by a consideration. Such presumption is rebuttable. The 

defendant can prove the non-existence of a consideration by raising a probable 

defence. If the defendant is proved to have discharged the initial onus of proof 

showing that the existence of consideration was improbable or doubtful or the 

same was illegal ,the onus would shift to the plaintiff who will be obliged to prove 

it as a matter of fact and upon its failure to prove would disentitle him to the 

grant of relief on the basis of the negotiable instrument. 

21. Further the Honble Supreme Court of India in Reverend Marykutty vs Reni 

C.Kottaram reported in (2013) 1 SCC 327 held that it is not necessary for the 

defendant to disprove the existence of consideration by way of direct evidence; 

the standard of proof is preponderance of probabilities. Inference of 

preponderance of probabilities can be drawn not only from the materials on 

record but also by reference to the circumstances upon which he relies . 

22. The evidence on record goes to show that the accused has been able to 

discharge his initial burden to rebut the presumption raised u/s 118 and 139 of 

the Negotiable Instruments Act and the onus shifted to the complainant. 

23. The Exhibit 1 cheque was sent to Forensic Science Laboratory,Kahilipara , 

Guwahati on the prayer of the complainant in order to ascertain the signature of 

the accused in the said cheque. 

24. The complainant side examined Dr. Tilaka Das, Deputy Director, 

Directorate of Forensic Science Laboratory, Kahilipara as CW 1 who deposed that 

on 03-11-2016 the Director, Forensic Science Laboratory, Kahilipara received one 

sealed covered envelope and on 04-11-2016 Director K.C. Sarma sent the 

envelope to the Questioned Document Division. The divisional in-charge allotted 

the case to her for examination and opinion. After opening the sealed covered 

envelope she received the cheque leaf which was marked as Q. The disputed 

signature of Mahendra Ramchiary was marked as Q1. She also received one 

sheet of document containing sample signatures of Mahendra Ramchiary and 

vakalatnama dated 22-12-2014 containing admitted signatures Q2 of Mahendra 

Ramchiary. She deposed that she compared the disputed signature Q1 with the 
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supplied standard signature in all aspects of handwriting, identification and 

detection of forgery with necessary scientific instruments and in her opinion the 

person who wrote the blue enclosed signature stamped and marked as S1 to S3 

and A1 also wrote the red enclosed signature similarly stamped as Q1 and Q2. 

25. It is the duty of the complaint to prove the facts beyond all reasonable 

doubt. The forensic evidence on record prove that the cheque bears the 

signature of the accused. But proof of signature in a cheque leaf alone will not 

constitute execution of the cheque. A reading of Section 138 of the Act shows 

that to prove the offence under the said section, complainant shall have 

inevitably to prove that the cheque was "drawn" by the accused.  A  cheque is an 

instrument which is created, in conformity with the requirements of Section 6 

read with Section 5 of the Negotiable Instrument Act.   A reading of section 5 

and 6 of the Act shows that a cheque consists of mainly, two parts. One is an 

unconditional order in writing directing the banker to pay a certain sum of money 

only, or to the order of, a certain person or to the bearer of the cheque. The 

second part is the signature of the drawer. 

26. For a successful prosecution of offence under Section 138 of the Act, 

complainant must allege and prove that the cheque was "drawn" or executed by 

the accused. There is no evidence that the order in writing which is found in the 

cheque was made by accused himself or by some other person at the instance of 

accused or under his instructions. Proof of signature alone is not sufficient to 

concluded that the cheque was "drawn" by the accused. 

27. As per  contention of the complainant  the debt was of 22-03-2010 and 

cheque was issued on 11-09-2014. The complainant  failed to prove the 

execution of the cheque by the accused.  The  debt appears to be time barred 

and hence not  enforceable. 

28. The complainant failed to prove that the accused issued the cheque for 

the discharge of any legally enforceable debt or liability. This point is decided in 

the negative. 

29. On appreciation of the testimony of witnesses and the materials available 

on record I find that the complainant has failed to establish the essential 
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ingredients so required to constitute the charged offence beyond reasonable 

doubt. The accused person is found not guilty u/s 138 of N.I. Act and hence 

acquitted and set at liberty forthwith. Bail bond shall remain in force for a further 

period of six months. 

Given under my hand and seal of this court on this 9th day of May, 2018. 

 

      Addl. Chief Judicial Magistrate  
     Nalbari 

             

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX 

Prosecution witness: 
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PW 1- Dilip Das 

PW 2- Surajit Bezbaruah, Trainee Officer, SBI Nalbari Branch 

Prosecution Exhibits: 

Exhibit 1- Cheque no. 834591 dated 11-09-2014 

Exhibit 2- Return memo 17-09-2014 

Exhibit 3– Advocate notice 

Exhibit 4- Postal receipt 

Exhibit 5- Acknowledgment 

Exhibit 6- Deed of agreement dated 22-03-2010 

Exhibit 7- Statement of account of accused from 01-01-2014 to 30-11-2014 and 
the summon issued upon the accused. 

Exhibit 7(1)- Signature of Surajit Bezbaruah, Trainee Officer, SBI Nalbari  

 Branch 

Defence witnesses : 

DW 1- Mahendra Ramchiary 

DW 2- Rabindra Malakar, Branch Manager, SBI Tihu Branch 

DW3- Bishnu Basumatary 

DW4- Hrishikesh Deuri 

Defence Exhibits : 

Exhibit 'Kha'- Certified copy of FIR Form 

Exhibit 'Gha'- Detail description of account no. 31456428222 

Exhibit 'Gha1'- Signature of Rabindra Malakar, Branch Manager, SBI Tihu Branch 

Exhibit 'Unga'- Transaction detail of account no. 31456428222 

Exhibit 'Unga1'- Signature of Rabindra Malakar, Branch Manager, SBI Tihu Branch 

Exhibit 'Cha'- Extract copy of Barama P.S. G.D. entry no. 550 dated 27-08-13 

Exhibit 'Cha1'- Signature of Durlav Ch. Das, O/C Barma P.S. 
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Exhibit 'Chha'- Ejahar dated 27-08-2013 filed by Mahendra Ramchiary 

Court witness : 

CW 1- Dr. Tilaka Das 

Court Exhibits : 

Exhibit A- Challan dated 03-11-2016 

Exhibit A(1)- Signature of Parameswar Barman, Receipt Dealing Assistant of 
Directorate of Forensic Science Laboratory, Assam 

Exhibit B- Opinion of Dr. Tilaka Das, Dy. Director, Questioned Documents Division, 
Directorate of Forensic Science Laboratory, Assam 

Exhibit B(1)- Signature of Dr. Tilaka Das 

Exhibit C- Forwarding letter from FSL, Assam 

Exhibit C(1)- Signature of Director-cum-Chemical Examiner to the Governnment 
of Assam, Directorate of Forensic Science Laboratory, Assam 

       

      Addl. Chief Judicial Magistrate,  
                    Nalbari 

 

 

 

 

09-05-2018 

  Complainant is present. Accused is also present. 

  Judgment is pronounced and delivered in open court. 

  The complainant has failed to establish the essential ingredients 

so required to constitute the charged offence beyond reasonable doubt. The 

accused person is found not guilty u/s 138 of N.I. Act and hence acquitted and 
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set at liberty forthwith. Bail bond shall remain in force for a further period of six 

months. 

  Hence, this case stands disposed of. 

 Addl. Chief Judicial Magistrate,  
     Nalbari 

 

 

 


